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RECENT JAG OPINIONS 


NON-APPROPRIATED FUNDS—Navy Exchange Profits not Subject 
to Restrictions on use of Ships’ Stores’ Profits 


@ The propriety and legality of using non-appropri- 
ated funds for the support of activities such as the Boy 
and Girl Scouts was the subject of a recent review. 
10 USC 7604(b) provides that on vessels and at certain 
naval activities ashore, ships’ stores profits shall be 
used equitably for the welfare of officers and enlisted 
personnel and at other naval activities for the amuse- 
ment, comfort and contentment of enlisted personnel 
only. The question was presented as to whether Con- 
gress intended these same statutory restrictions to be 
applicable to the profits of “ships’ service stores”, and, 
therefore, also to the profits of their successors, “Navy 
Exchanges”. The Judge Advocate General concluded 
that the words “ships’ stores” as used in 10 USC 7604, 
include only those activities established under the au- 
thority of the Act of March 3, 1909, as amended (10 
USC 7601) and Article 1971 of the 1948 Navy Regula- 
tions and which are established and operated with ap- 
propriated funds. Therefore, Navy exchanges and 
other such activities established and operated with 
non-appropriated funds are not “ships’ stores” within 
the meaning of that term as used in the statute. Ac- 
cordingly, the statutory restrictions on the use of ships’ 
store, profits are not applicable to profits from the Navy 
Exchange. (JAG ltr JAG:131.6:RWC:sb Serial 1295 
of 9 March 1961.) 


MILITARY PERSONNEL—Venereal Infection—Administrative Re- 
striction Authorized 


@ SecNav Instruction 6222.1 provides, 
venereal disease: 
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concerning 
“no disciplinary action or other 


punitive measures will be taken against persons who | 
voluntarily report for treatment. Quarantine... is 
the only restrictive measure authorized.” The Judge 
Advocate General concluded that the above lawful regu- 
lation of the Secretary of the Navy forbids the imposi- 
tion of any type of restriction whether it is denominated 
administrative or punitive, other than medical quaran- | 
tine during the infective stage, upon individuals who | 
contract venereal disease and voluntarily report for 
treatment after the appearance of symptoms of infec- 
tion. This conclusion, was, however, limited to action | 
predicated on the basis of the venereal infection alone 
(including repetitions of the infection). (JAG ltr 
JAG:131.3:FSJ:sb Serial 1302 of 9 March 1961.) 
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PRIVATE VEHICLES—Loan of to Navy for Recruiting Purposes 


@ The question was presented as to the legal propriety 
of the use of vehicles loaned to the Navy by local auto 
dealers for recruiting purposes. Normally, the only 
consideration requested by the dealer is the addition 
of lettering to the vehicle indicating that the vehicle 
has been loaned through the courtesy of the dealer. 
The Judge Advocate General expressed the opinion 
that while there was no specific statute which pro- 
hibited acceptance of such loans, in view of the fact 
that Congress had enacted some legislation in this field 
and since there would be a commercial benefit to the 
lender, the use of such vehicles on a regular basis 
would be of questionable legality and subject to crit- 
icism. It has long been the policy of the Navy not to 
sanction the use of its name in connection with private 
or commercial lines of endeavor in such a way as to 


(Continued on page 24) 
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CORROBORATION 


of a 


CONFESSION IN THE MILITARY 


By ZEIGEL W. NEFF, ESQ.* 


HE EXACT DEGREE of corroboration nec- 

essary to support an admission or confession 

into evidence often appears quite nebulous. 
As a rule, in the civilian sphere of the law, a 
confession, unsupported or uncorroborated 
by circumstances indicating the truthfulness 
thereof, will not suffice to support a conviction 
of an accused for the offense charged. The 
quantum of corroboration of an extrajudicial 
confession usually required is that there must 
exist independent proof of the corpus delicti— 
proof that a certain offense has been committed 
and that someone is criminally responsible 
therefor. 

The early cases handed down by the Court 
of Military Appeals were somewhat conflicting, 
covering a wide range from a strict rule of 
corroboration to practically no requirement 
therefor at all. Because corroboration is often 
not well understood by those practicing military 
law—particularly in special courts-martial— 
the development of the law will be traced 
through the cases coming down from the Court 
of Military Appeals, concluding with, we hope, 
a clearer picture of not only the Court’s treat- 





*Mr. Zeigel W. Neff has been a civilian member of Board of Review 

Number One in the Office of the Judge Advocate General since 
1957. Among his earlier positions were those of Assistant Attorney 
General of Missouri; Special Assistant to the Judge Advocate 
General of the Navy for Military Justice; and Commissioner on 
the U.S. Court of Military Appeals. Mr. Neff holds the degrees 
B.A. from Southwest Missouri State College, the LL.B. from the 
University of Missouri, and the LL.M. from Georgetown University. 
He is a Commander in the U.S. Naval Reserve, having served in 
World War II as a naval aviator with carrier based fighter 
squadrons, and during the Korean hostilities as a Navy Law 
Specialist. Among his combat awards is the Navy Cross. He is 
a member of the bar of the State of Missouri and numerous Federal 
bars. Mr. Neff is a frequent contributor to legal periodicals on the 
subject of military justice. 

1._20 Am. Jr. 1242. But some jurisdictions have provided that free 
and voluntarily made confessions are alone sufficient to sustain 
a conviction (Com. v. Killion, 194 Mass. 153, 80 N.E. 222; State 
v. Cerciello, 86 N.J.L. 309); or that a confession is sufficient to 
identify accused as the criminal agent in a prosecution (Harken 
v. St., 90 Tex. Crim, Rep. 212, 234 S.W. 221. In England, it 


also appears that a person may be convicted of an offense—other 
than a capital offense—upon his own extra judicial confession 
(10 Am, Cas. 916). 





CORROBORATION—that which Tends to Strengthen or Confirm. 


ment of this phase of the law, but also the effect 
of rulings in the Federal courts in developing 
this field of military law. 

The Manual for Courts-Martial provides that 
an accused cannot be legally convicted upon his 
uncorroborated confession or admission. The 
record must contain evidence aliunde the con- 
fession that the offense charged has probably 
been committed by someone. But, generally 
speaking, it is not necessary that the evidence 
show the identity of the accused as the perpe- 
trator of the offense. In United States v. Mims, 
8 USCMA 316, 24 CMR 126, however, the Court 
of Military Appeals carved out an exception to 
this general rule. In that case, accused was 
charged with the wrongful use and possession 
of heroin. In finding the evidence sufficient to 
corroborate accused’s confession, the Board of 
Review reasoned that the discovery of contra- 
band equipment in the hospital ward established 
the probability that someone in the ward was 
using a habit-forming drug, and this evidence 
was sufficient corroboration. In speaking of 
the general rule that corroboration need not go 
to the identity of accused, the Court stated that 
in cases involving use of drugs: 


. . . that sort of reasoning is not sound for, if car- 
ried to its logical conclusion in this instance, every 
person in the hospital—or for that matter, on the 
post—would be an inferential user. 

While the rule states that there must be evidence 
in the record that the offense charged has probably 
been committed by someone, when the specification 
alleges use of narcotics that someone must, of neces- 
sity, be the accused .. . We must, therefore, scan 
the record to determine if there is other evidence 
which more closely connects the accused with the use 
of heroin... 


In view of the foregoing, in the case of use and 
possession of narcotics, it appears that the rule 
of corroboration has been expanded to require 
that the evidence must extend to the identity 
of the accused. 
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Excluding possession cases, however, the 
Court continues to follow the general rule that 
although independent evidence must go to each 
element of the offense, it need not identify the 
culprit. It need only show that the offense has 
probably been committed by someone. United 
States v. Fioco, 10 USCMA 198, 27 CMR 274. 

This conclusion is borne out by United States 
v. Rhodes, 11 USCMA 735 29 CMR 551. In 
that case counsel for accused attempted to spell 
out another exception to the generalrule. There 
accused was convicted of conspiring to violate 
Federal statutes relating to transmission of in- 
formation about the United States national de- 
fense to a foreign government. It did not take 
the Court long to dispose of appellant’s reason- 
ing that the Mims case supported their position: 


. . . That case is wholly inapposite. We there held 
that evidence of possession of narcotic instruments 
by one person does not provide the required inde- 
pendent evidence of use of narcotics by another to 
support the pretrial admission of use by the latter. 
A number of Federal cases clearly indicate the gen- 
eral rule, that independent proof of the identity of 
the perpetrator is not required, applies to a con- 
spiracy prosecution. United States v. DiOrio, 150 
F. 2d 938 (CA 3d Cir) (1945); Ryan v. United 
States 99 F. 2d 864 (CA 8th Cir) (1938).... We 
are not persuaded that it is necesary ... to carve 
out a special rule, requiring independent evidence of 
a conspirator... 


Nor is there any restriction on the use of 
circumstantial evidence for corroboration. The 
overwhelming majority of jurisdictions in this 
country hold that corroborative evidence may 
be either direct or circumstantial. (See Whar- 
ton’s Criminal Evidence, 12th Edition, Sec. 394, 
citing some twenty-two different state jurisdic- 
tions to that effect.) Military law follows the 
general rule. As the Court stated in United 
States v. Manausa, 12 USCMA 37, 30 CMR 37, 
“And we have long since indicated evidence sup- 
porting that conclusion may be either direct or 





circumstantial.” United States v. Petty, 3 
USCMA 87, 11 CMR 87.? 
2. Another interesting question presents itself with respect to 


whether there exists any requirement that the law officer [Presi- 
dent] instruct sua sponte as to the adequacy of corroboration, if 
the issue has been raised. The answer would appear to be nega- 
tive. Admissibility of a confession requires corroboration as a 
matter of law. If the confession is not corroborated, then legally 
it is inadmissible and accused cannot be convicted thereon. This 
would seem to be a matter for the law officer, not the members of 
the court, hence an instruction to the court regarding corrobora- 
tion would not appear to be required—certainly not sua sponte. 

For example, there would appear to be more persuasive reasons 
why the law officer should instruct, sua sponte, concerning the 
uncorroborated testimony of a purported accomplice (MCM-51, 
par. 153a), yet in United States v. Bey, 4 USCMA 665, 16 CMR 
239, the extent of the holding was that “in an appropriate case, 
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Going back, the first military case dealing 
with the problem of the sufficiency of the evi- 
dence to corroborate a confession was United 
States v. Brooks, 1 USCMA 88, 1 CMR 88. 
There an accused officer after being briefed on 
joining his infantry company and designated 
to lead a platoon attack on the enemy, left his 
command post before the attack and proceeded 
down the road away from the attack area. 
was not present during the attack and was next 
seen 7 hours later, 50 miles distant. Accused 
was convicted of desertion with intent to avoid 
hazardous duty and sentenced to a dismissal, 


the law officer must, when requested, instruct on accomplice 
testimony.” [Emphasis supplied.] The Court summed up its 
holding thus: 

“, . . We hold simply that it is error for a law officer to refuse, 
in a proper case, a request for an instruction on accomplice testi- 
mony, which reasonably puts him on notice that the issue is 
essential to a proper finding.” 

In U.S. v. Allums, 5 USCMA 435, 18 CMR 18, however the 
Court even backed off from this position: 

“Moreover, we are unsure that reference in the Manual’s para- 
graph 153a to the “uncorroborated testimony of a purported ac- 
complice” was directed to the members of the court-martial—or 
is to be applied by them. It has been suggested, indeed, that 
matters in the nature of the corroboration of an accomplice’s 
testimony involve problems of legal sufficiency solely, and that 
legal sufficiency was meant by the Code . . . to be handled by the 
law officer at the trial . .. . In support of this position, it must 
be recognized that corroboration is a technical concept—one 
which, like admissibility, is difficult of application by court-martial, 
and usually beyond the expertise of its members. 

To introduce problems of corroboration into a court’s delibera- 
tions on guilt or innocence—it has been further urged—serves 
only to confuse the triers of fact. Cf. Holland v. U.S. 348 US 121, 
75 S Ct 127. ... Under this point of view a law officer would 
at no time be required to instruct that a conviction cannot be 
founded on the uncorroborated or vague testimony of a purported 
accomplice. If he discoveres a want of corroboration, he would 
simply instruct the court that, as a matter of law, its members 
may not convict. However, if he found that corroboration was 
present, the case would go to the court for findings ... 

Cf. U.S. v. Massey, 5 USCMA 514, 18 CMR 138.” 

It can also be forcibly argued that a rule requiring sua sponte 
instructions as to corroboration of a confession would not be 
any more compelling or necessary than—say—sua sponte in- 
structions in a sex case to the effect that accused cannot be 
convicted upon the uncorroborated testimony of a witness if the 
court finds the latter’s testimony self-contradictory, uncertain 
or improbable. In U.S. v. Polak, 10 USCMA 13, 27 CMR 87, the 
Court stated: 

“The defense contends that, because this is a sexual case, the 

law officer should have charged the members of the court on the 
theory that the accused could not be convicted upon the uncor- 
roborated testimony of a witness if they found his testimony was 
self-contradictory, uncertain, or improbable. For the purpose of 
this issue, we will assume the record establishes the propriety of 
such an instruction had the accused made a request therefor. 
However, the point is raised first time on appeal and, therefore, 
we must determine the duty of the law officer to instruct sua 
sponte.” 
The Court concluded that there was no such duty on the law 
officer; that if clarification or elaboration is desired, the burden 
of requesting such additional instruction rests with the defense 
counsel, citing U.S. v. Miller, 8 USCMA 33, 23 CMR 257. Still 
another problem is raised with regard to whether a confession 
may be corroborated by other evidence which, under the fiction 
created in U.S. v. Minnifield, 9 USCMA 373, 26 CMR 153, is con- 
sidered a statement within the purview of Article 31. For instance, 
could a confession to use of narcotics be corroborated by evidence 
of the results of a urinalysis when the urine was obtained after 
a full and complete warning under Article 31? 
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total forfeitures, and confinement at hard labor 
for 15 years. The Court held the above facts 
sufficient to establish the corpus delicti of the 
offense charged. In so holding, the Court cited 
Forte v. United States, 94 F. 2d 236, in sweep- 
ing language that “it is the universal rule that 
an accused cannot be legally convicted upon his 
uncorroborated extra-judicial confession—there 
must be substantial evidence of the corpus de- 
licti other than the confession.” [Emphasis 
supplied] However, a little later on we find 
the Court ostensibly changing the requirement 
from “substantial evidence” to “some evidence,” 
which turned out to be mainly a difference in 
semantics. In United States v. Goodman, 1 
USCMA 170, 2 CMR 76, the Court decided : 


It is well settled that a conviction for homicide can- 
not be supported solely by the extra-judicial confes- 
sion of the accused. There must be some evidence, 
independent of the confession, tending to prove the 
corpus delicti before the confession can properly be 
received in evidence. 


But the Court added that phrases like “tending 
to prove,” “same evidence,” “evidence of cir- 
cumstances,” etc., were “simply variations of 
the substantial evidence rule as set forth in 
Forte v. United States, supra.” 

The first divergence in the thinking of the 
Members of the Court could be discerned 
in United States v. Isenberg, 2 USCMA 349, 8 
CMR 149. In that case, accused was convicted 
of desertion on his confession, an extract copy 
of a morning report showing an unauthorized 
absence of 10 days, and testimony of his com- 
pany commander that the absence was unau- 


Insofar as Article 31(b) is concerned, both Judge Quinn and J. 
Ferguson seemingly include body fluids within the term “‘state- 
ment” contained therein and, accordingly, little doubt exists but 
what the accused must be warned before being asked to furnish 
same. This reasoning is apparently bottomed on the premise that 
blood and urine specimens involve self-incrimination and, due to 
the vulnerability of military personnel to orders, Article 31 re- 
quires this liberal interpretation of its warning requirements. 
See U.S. v. Musgrire, 9 USCMA 67, 25 CMR 329; U.S. v. Forslund, 
10 USCMA 8, 27 CMR 82; U.S. v. Hill, 12 USMCA 9, 30 CMR 9. 
But, as has been pointed out by eminent scholars in military 
law, this extension of Article 31 carries it beyond the requirement 
of the Fifth Amendment to the Constitution that the prohibition 
against compelling an accused to be a witness against himself 
is a prohibition against the use of physical or moral compulsion 
to extract communications from him, not an exclusion against the 
use of an accused’s body as evidence when material. Holt v. 
U.S., 218 US 245. Everett, The Fast-Changing Law of Military 
Evidence, Military Law Review, April 1961. 

It is one thing to say, however, that a urinalysis is considered 
a statement within the protections of Article 31, and quite another 
to equate it to an admission lacking corroborative power within 
the meaning of paragraph 140a, of the Manual. An urinalysis 





is physical evidence and assuming Article 31’s protection against 
self-incrimination has been complied with, there seems to be 
little doubt but what it would not only corroborate a confession 
but, in addition, depending upon the circumstances, might well 
support a finding of guilty also—something an admission could not 
do. U.S. v. Ford, 4 USCMA 611, 16 CMR 185. 


thorized. Judge Latimer spoke for the ma- 
jority of the court. He pointed out that a short 

unauthorized absence standing alone does not 

show that the offense of desertion has probably 

been committeed, within the meaning of para- 

graph 140a of the Manual, for just the absence 

lacks facts or circumstance from which an in- 

tent to remain away permanently may be in- 

ferred. The Federal cases were reviewed and 

an attempt was made to draw the line as to how 

far corroboration must go. It was observed 

that the holdings vary “from a requirement that 

the evidence may be of any sort whatever which 

might prove the truthfulness of the confession, 

to the requirement that some evidence of each 

element of the offense charged be shown.” 

Judge Latimer concluded that a study of the 

Federal cases and provisions of the Manual .. . 

shows an apparent transition from the former 

to the requirement that some evidence must be 
introduced touching on each element of the of- 
fense charged. (Citing United States v. 

Daeche, 250 F. 566; Forte v. United States, 94 
F. 2d 236; Ercoli v. United States, 131 F. 2d 
354.) He noted that in all the earlier military 
Manuals, prior to the latest one (1951), it was 
specifically provided that corroborating testi- 
mony need not cover every element of the of- 
fense charged. However, the 1951 Manual 
omitted any such reference to an element test. 
It was concluded, therefore, that the Court was 
not called upon to specifically resolve the conflict 
in the Isenberg case, because measuring the cor- 
roborative evidence by the Manual test (that 
there must be evidence of record—aliunde the 
confession—showing that offense charged has 
probably been committed by someone) the cor- 
roboration fell short. Chief Judge Quinn 
concurred. 

In summary then, Judge Latimer, speaking 
at least for a majority of the Court discovered 
a tendency in the Federal courts towards a re- 
quirement that corroboration must consist of 
evidence going to each of the elements of the 
offense charged, and in the Manual, which— 
apparently—also tended in that direction since 
the 1951 version specifically omitted the clause 
that had been contained in the former Manuals 
that such stringent evidence was not required. 

Judge Brosman regretfully concurred in the 
result, because he felt that the 1951 Manual 
requires that a confession or admission be cor- 
roborated by some evidence that the offense 
charged has probably been committed and he 
added “that is, at least some evidence bearing 
on each element of the crime alleged.” How- 
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ever, he was careful to observe that “So far as 
I am concerned each case in the present area 
must rest on its own bottom” and he questioned 
“the desirability of what I am sure the Manual 
has done.” Thus, it would appear that Judge 
Brosman was reserving a little space for maneu- 
vering in the future. 

The next corroboration case to come along, 
however, unequivocally set up the standard that 
corroboration of a confession requires some evi- 
dence tending to establish the probability of the 
existence of each element of the offense charged 
(United States v. Petty, 3 USCMA 87, 11 CMR 
87), citing both the Federal cases of Forte and 
Ercoli, supra, and para. 140a of the Manual. 
Judge Brosman, speaking for a unanimous 
Court, stated: 


... The asserted evidentiary weakness is a failure 
to establish sufficiently by evidence aliunde the con- 
fession that the accused knew the motor in question 
had been stolen. In the absence of such proof, of 
course, the conviction cannot stand, for in such case 
the only showing of scienter on the part of the accused 
would be that found in his confession—and this 
standing alone, cannot support the conviction... 
In our recent decision in the Isenberg case, supra, 
we sought to make plain that present military prac- 
tice [based upon Federal cases and read into the 
1951 Manual] requires, as corroboration of a confes- 
sion, some evidence tending to establish the prob- 
ability of the existence of each element of the of- 
fense charged—thus adopting, at least in substance, 
the rule announced in Forte v. United States . 
and Ercoli v. United States .. . 


Thus, we see Judge Latimer’s caveat in Isen- 
berg, supra, becoming reality through Judge 
Brosman in Petty, supra; said elements test be- 
ing read into the 1951 Manual ostensibly 
through reliance upon the then most recent 
Federal cases. 

It is interesting to note that in the next case 
to treat with corroboration (United States v. 
Dolliole, 3 USCMA 101, 11 CMR 101) Chief 
Judge Quinn spoke for the Court. His em- 
phasis was somewhat different. In discussing 
paragraph 140a of the Manual, he said: 


This requirement of the Manual follows the prevail- 
ing American law on the subject, and its position in 
the structure of military law is certain ... By its 
terms, corroborative evidence need not tend to con- 
nect the accused with the offense. It should be made 
clear that this rule does not require that the confes- 
sion itself needs corroboration. The record must 
show simply that the offense charged has probably 
been committed by someone. United States v. Isen- 
berg (No. 579), 2 USCMA 349, 8 CMR 149, decided 
March 25, 1953. [Emphasis partially supplied.] 
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707, 16 CMR 281), the Court found that 
Military law “proscribes a conviction founded 
solely upon an accused’s uncorroborated con- 
fession or admission of guilt . . . The record 
must contain substantial, independent evi- 
dence tending to establish the existence of 
each element of the offense charged .. .” 


However, in U.S. v. Landrum (4 USCMA ~ 











' 


Hence we have a test which seems to follow that © 


suggested by Judge Latimer in Isenberg, supra, 
adopted by Judge Brosman in Petty, and 
which accepts, in substance the test laid down 
by the District of Columbia Court of Appeals in 
Ercoli v. United States, supra. 

Before the next case on corroboration (a land- 
mark one) was handed down, the Federal rule 
on the subject was settled by Opper v. United 
States, 348 U.S. 84, 99 L. ed. 101, 75 Sup. Ct. 
158. There the Supreme Court adopted the less 
stringent rule set forth by Judge Learned Hand 
in United States v. Daeche, 250 F. 566, to the 
effect that corroboration is sufficient if it tends 
to establish the truthfulness of the confession. 

The Opper case was strongly brought to the 
attention of the Court of Military Appeals in 
United States v. Villasenor, 6 USCMA 3, 19 
CMR 129, and the Court was urged by Govern- 
ment counsel to repudiate their prior holding 
in Isenberg and adopt the Federal law as pre- 
sented by Opper. This seemed a logical request 
in view of the fact that the Manual interpreta- 
tion (paragraph 140a) was originally based, to 
a large extent, upon earlier Federal cases. 
Nevertheless, Judge Latimer, speaking for a 
majority of the court, declined to follow the 
Opper ruling on the reasoning that the Court 
had originally decided that the correct Manual 
interpretation required corroboration going to 
each of the elements charged—despite the fact 
that this original position was predicated in 
large part on interpretation on the earlier Fed- 
eral cases, now rendered defunct by Opper. In 
addition, the Court added: 


. .. We have consistently recognized that where a 
Manual provision does not lie outside the scope of 
the authority of the President, offend against the 
Uniform Code, conflict with another well recognized 
principle of law, or clash with other Manual provi- 
sions, we are duty bound to accord it full weight ... 
Tested by those standards, there is nothing in the 
Manual itself which is inconsistent with the provi- 
sion at issue here . . . and the President is expressly 
empowered to proscribe rules of procedure... in- 


cluding modes of proof. Article 36, Uniform Code 
. . [Emphasis supplied.] 

Chief Judge Quinn apparently had difficulty 
supporting this position for he stated “I doubt 
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that the rule requiring corroboration of a con- 
fession is a mere mode of proof. Iwould follow 
the rule announced by the United States Su- 
preme Court in Opper v. United States... 
The Manual is not binding on us when it con- 
flicts with the law.” [Emphasis supplied.] 

A new point of inquiry raised here is whether 
or not the requirement of corroboration is actu- 
ally a “mode of proof” or, rather, is more nearly 
equivalent to the substantive rule that a per- 
jurer may not be convicted on the testimony of 
one witness. The corroboration rule clearly 
appears to be a matter of law, falling within 
that category which creates and defines rights 
similar to those set out—as an illustration—in 
Article III, Sec. 2, of the Federal Constitution 
to the effect that “no person shall be convicted 
of treason unless on the testimony of two wit- 
nesses to the same overt act . . .”; or the ac- 
complice rule; or the perjury rule, etc. 

With respect to this issue (definition of 
“modes of proof’) in U.S. v. Villasenor, supra, 
Judge Latimer indicated at least that the rule 
of corroboration was a mode of proof within the 
meaning of Article 36 of the Code, and Judge 
Quinn took exception thereto, stating that he 
doubted seriously whether the rule requiring 
corroboration of a confession is a mode of proof. 
The divergence of thinking is clearcut. 

After Judge Ferguson attained the bench, the 
question of defining modes of proof came up in 
United States v. Jenkins, T USCMA 261, 22 
CMR 51, wherein the Court was considering 
Article 88, UCMJ (which has to do with fraudu- 
lent enlistments), and with the explanatory 
matter about that Article contained in para- 
graph 162 of the Manual. The Court, through 
Judge Ferguson, announced: 


. - - The power to prescribe rules provided for in the 
Manual is derived from Article 36 of the Code— 
which declares that the President may prescribe pro- 
cedure, including modes of proof, provided that in this 
limited field nothing promulgated by the Manual 
shall be contrary or inconsistent with the Code. 
Modes of proof, as referred to by Article 36... 
means only rules of evidence... [Emphasis 
supplied.] 


The reasoning above was reinforced by 
United States v. Kelley, 7 USCMA 584, 23 CMR 
48. In that case, the Court disapproved of that 
portion of the Manual provision which provides 
that an admission may be introduced without 
preliminary proof of voluntariness. In find- 
ing that provision conflicted with Article 31 of 
the Code, a majority of the Court stated: 


. ... Since Article 31 represents the law under which 
‘this Court and the Armed Forces operate, it is con- 
trolling and nothing in the Manual can whittle away 
the substantive protections given by it to an ac- 
cused. .. . The President may, under Article 36(a) 
of the Code... prescribe “procedure, including 
modes of proof, cases before courts-martial.” But 
promulgation of procedure and modes of proof can- 
not delete or restrict substantive rights given an ac- 
cused under the Code... [Emphasis supplied.] 


Judge Latimer concurred in the result. 

The issue was narrowed even more in United 
States v. Mims, supra. Judge Latimer again 
asserted his reasoning in Villasenor, supra, 
which ostensibly included calling the corrobora- 
tion rule a mode of proof. Judge Ferguson, 
however, concurring in the result was very care- 
ful to disassociate himself from that portion of 
Villasenor reasoning. He stated: 


. .*. This separate concurrence is necessary in view 
of the implication in the principal opinion that this 
Manual rule is binding on the Court. The opinion 
refers to United States v. Villasenor ... which 
specifically so holds. 


The test for proof of the corpus is in the area of 
legal sufficiency and therefore subject to approval of 
this court. United States v. Jenkins . . . This Court, 
as the court of last resort in the Military, has the 
exclusive jurisdiction to set the law in such areas 
in the absence of action by Congress... [Em- 
phasis supplied.] 


Judge Quinn dissented, reiterating his reason- 
ing in Villasenor, supra. It appears clear, 
therefore, that a majority of the present court 
considers the requirement for corroboration of 
a confession a substantive right, not subject to 
Presidential regulation under Article 36, UCMJ. 

Let us now see how that turn in the Court’s 
thinking affected the elements test. After the 
Court membership changed with the passing of 
Judge Brosman and with the elevation of Judge 
Ferguson to the Bench, it would appear that the 
legal basis for support of the elements rule was 
in jeopardy. As stated in United States v. 
Mims, 8 USCMA 316, 24 CMR 126, Judge Lati- 
mer speaking for a divided court reaffirmed his 
reasoning used in Villasenor, supra, in rejecting 
the Opper rule, but Judge Ferguson concurring 
in the result, disassociated himself from the 
reasoning used in Villasenor that the Manual 
rule is binding on the Court of Military Appeals. 
However, he concurred in the elements test, ap- 
parently because in his judgment the corpus 
delicti rule expressed in the Manual is a more 
lenient rule for the military accused than that 
laid down in Opper, supra, but he expressed, 
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nonetheless, a belief that “The Manual treat- 
ment of questions of criminal law has never 
been considered to be binding on this Court.” 
United States v. Jenkins, 7 USCMA 261, 22 
CMR 51. (But the question remains: To what 
extent is a ruling of the U.S. Supreme Court, in 
an area of substantive law, binding on the U.S. 
Court of Military Appeals?) 

Chief Judge Quinn dissented. He would fol- 
low the Federal law as announced in the Opper 
case. 

Since the Mims case, supra, a majority of the 
Court have followed the rule of corroboration 
set forth in Villasenor (See United States v. 
Spencer, 9 USCMA 341, 26 CMR 121; United 
States v. Fioco, 10 USCMA 198, 27 CMR 272; 
United States v. Anderson, 10 USCMA 200, 27 
CMR 274; United States v. McFerrin, 11 
USCMA 31; 28 CMR 255; United States v. 
Rhodes, 11 USCMA 735, 29 CMR 551), despite 
disagreement as to the basis of the ruling. 

From a legal viewpoint, it would appear that 
Chief Judge Quinn’s position is the more ten- 
able; that in an area of substantive law, the 
rule laid down by the Supreme Court of the 
United States—at least in absence of conflict 
with the Code—should be followed. Even 
Judge Latimer, who steadfastly rejected the 
Opper rule, indicated early in the Court’s exis- 
tence that the Court is bound to follow holdings 
of the Supreme Court. He said in United 
States v. Solinsky, 2 USCMA 153, 7 CMR 29: 


Appellate defense counsel contends the decision of the 
Supreme Court of the United States . . . disposes of 
the issues in this case and that we must follow the 
holding in that case. We would agree with the latter 
part of the contention if the former were correct ... 


IN SUMMARY, pursuant to the avowed pur- 
pose of the Court to fuse, as much as possible, 
military law with civilian criminal law, as ap- 
plied in the Federal courts, Judge Quinn has 
argued that the civilian rule of corpus delicti is 
controlling in the courts-martial. Although 
Judge Ferguson does not consider the Manual 
provision binding on the Court, he nonetheless 
adopts the Manual rule because, as he expressed 
it, “it is a better rule for the military.” It might 
be noted in passing that his unwillingness to fol- 
low the Federal rule, as established by the 
Supreme Court in corpus delicti cases, appears 
to be at variance with his reliance upon the pre- 
vailing Federal rule in United States v. Jones, 7 
USCMA 623, 23 CMR 87. 

It will be interesting to note how Judge Kilday 
will handle the matter, for the basis of the rule 
of corroboration goes further than merely the 
requirement needed to establish a corpus de- 
licti. It affects the Court’s holdings with re- 
gard to all criminal law precedents laid down by 
the Federal courts, in the civilian field of crimi- 
nal law. In the meanwhile, in the military cer- 
tainly, the more stringent rule of some evidence 
going to each element of the offense charged 
should be strictly followed. 
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suggest official approval of or connection with a non- 
governmental product or enterprise. (JAG:131.6: 
RWC Serial 3202 of 31 May 1961.) 


BOARD FOR CORRECTION OF NAVAL RECORDS—Reenlistment Too 
Late for Bonus Corrected To Qualify for Bonus 


@ The Judge Advocate General approved as legal a 
recommendation by the Board for Correction of Naval 
Records that an enlisted man’s records be corrected 
to show that he reenlisted in the U.S. Navy one day 
earlier than he had actually been reenlisted. The en- 
listed man had not been reenlisted in time to qualify 
for the reenlistment bonus because of a computational 
error by the recruiting authorities, in determining the 
last date upon which he might be reenlisted under con- 
tinuous service conditions. (JAG:131.5:DJB:ajn 
Serial 3376 of 9 June 1961.) 


CONVICTION—Definition of 


@ Paragraph 9357.1c of the Marine Corps Manual 
1949 [Mar Corps Pers Manual, para. 6250.4c] provides 
that to be considered eligible to compete for promotion 
enlisted personnel must not have been convicted by a 
special court-martial within 6 months of the date a 
non-commissioned officer promotion board convenes to 
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(Continued from page 18) 


consider non-commissioned officers for promotion. An 
E-6 was found guilty by a special court-martial on 
30 march 1959 and was sentenced to reduction and for- 
feitures. On 13 April 1959, a selection and review 
board convened and recommended that he be promoted 
to Gunnery Sergeant (E-7). On 17 April 1959 the 
convening authority approved the findings and sentence 
of the special court-martial and ordered its execution. 
On 23 April 1959 the supervisory authority approved 
only so much of the sentence as provided for forfeitures. 
Subsequently, the Commandant ordered the member re- 
duced from E-7 to E-6 since he was not eligible for 
promotion to E-7 by reason of his conviction on 30 
March 1959. The Judge Advocate General noted that 
the word “conviction” has different meanings according 
to the context in which it is used. Ordinarily, a convic- 
tion is accomplished by and at the time an accused 
pleads guilty in open court or when the jury announces 
its verdict. In a court-martial, the conviction occurs as 
soon as the court announces its findings on the issue of 
guilt. 


The opinion stated: 
Whenever a statute imposes consequences other than those 
incident to the proceedings leading to the conviction) as a result 
of a ‘conviction,’ a stricter legal definition of the word ‘convic- 


(Continued on page 30) 
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CONTEMPT OF COURT 


By CDR MAX §S. OCHSTEIN, USNR* 


rarely published in reported cases. This 

is due to the fact that instances of con- 
tempt are fortunately infrequent in courts- 
martial and because the unique features of con- 
tempt proceedings do not authorize appeal or re- 
view (other than the automatic review by the 
convening authority). However, a recent deci- 
sion by the Court of Military Appeals, reaf- 
firming an earlier decision by that Court,? 
encourages contempt proceedings if and when 
the circumstances warrant such action. This 
encouragement may create an erroneous im- 
pression that contempt proceedings in military 
courts are as simple and summary in nature as 
in non-military courts. It is believed, there- 
fore, that a brief discussion of this subject mat- 
ter, particularly concerning contempt pro- 
cedures applicable to general courts-martial, 
should be published. 

In the earlier case, referred to above, decided 
by the Court of Military Appeals, the civilian 
defense counsel representing the accused at a 
trial by general court-martial threatened to hold 
each member of the court liable for civil dam- 
ages and insulted the law (member) officer, a 
Colonel, by remarks such as, inter alia, have you 
“ever tried a case” and “any first year law 
student would know that.” Although the law 
officer remonstrated and told the civilian coun- 
sel that his threats did not frighten or disturb 
the court, apparently no contempt proceedings 
were instituted to curb the conduct of civilian 
counsel. The Court of Military Appeals stated 
that in “instances of such flagrantly contemp- 
tuous conduct, law officers should not hesitate to 
employ the power granted by Article 48, Uni- 
form Code of Military Justice, 50 U.S. Code 
623.” In the more recent case, the Court of 
Military Appeals again stated that they “recom- 
mend that law officers of general courts-martial 
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*Commander Max S. Ochstein, USNR, is presently assigned to the 
Eleventh Naval District Legal Office as law officer of the General 
Courts-martial. He received LL.B. degrees from the Indiana Law 
School and the Indiana University Law School and is a member of 
the Indiana Bar and several Federal bars including the U.S. Court 
of Military Appeals. 

1. U.S. v. Cole, 12 USCMA 430, 31 CMR 16. , 
2. U.S. v. DeAngelis, 3 USCMA 298, 12 CMR 54. 
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not hesitate to employ the powers conferred 
upon them by Congress in order that military 
trials may proceed in a fair and orderly man- 
ner.” In this latest case, the civilian prosecu- 
trix in a rape case refused to answer questions 
on cross-examination concerning her “marriage 
or any boy friends” in spite of an order to do so 
by the law officer. It was held that the law of- 
ficer, instead of employing the powers under Ar- 
ticles 47 & 48, 10 USC 847, 848, abdicated his 
duties and responsibilities by referring the prob- 
lem, to the convening authority. This abdica- 
tion by the law officer resulted in the setting 
aside of the conviction and sentence. 

The Court of Military Appeals in considering 
contempt proceedings generally has been mind- 
ful of the fact that the power to punish for 
contempt is inherent in every Federal court; 
that it is summary in nature; that it is the pri- 
mary instrument through which a court safe- 
guards its own authority; that in their very 
essence, contempt proceedings are sui generis; 
that they possess none of the touchstones of a 
trial, as we know them; and that in the case of 
a direct criminal contempt, there need not be in- 
dictment, nor jury, nor opportunity extended 
to the defendant to be heard, nor the entry of 
a formal judgment.* Additionally, the Court 
of Military Appeals has been mindful of Mr. 
Justice Jackson’s cautionary note wherein, 
speaking for the U.S. Supreme Court, he de- 
clared: “Summary punishment always, and 
rightly, is regarded with disfavor and, if im- 
posed in passion or pettiness, brings discredit 
to a court as certainly as the conduct it 
penalizes.” ¢ 

With the foregoing background, considera- 
tion of elementary contempt procedures in a 
general court-martial appears appropriate. 
Contempt procedures in courts-martial are pre- 
scribed by executive order. When the conduct 
of a person before the court-martial appears 
to be in contempt, the law officer should suspend 
the regular trial and advise the offender of his 
alleged contemptuous conduct. He must also 
afford the offender an opportunity to show cause 





3. U.S. v. Sinigar, 6 USCMA 330, 20 CMR 46. 
4. U.S. v. DeAngelis, supra note 2. 
5. Para. 118, MCM 1951 and App. 8b, MCM at page 522. 
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why he should not be held in contempt. This 
includes the right of the offender to introduce 
evidence and make argument.* Thereafter, the 
law officer rules, subject to objection by any 
member of the court, that the offender should 
or should not be held in contempt. (The mere 
insistence of the offender that his language or 
behavior was proper does not necessarily purge 
him of contempt. On the other hand, if the of- 
fender is genuinely contrite and indicates that 
he will cease and desist from further question- 
able conduct, the law officer and/or the mem- 
bers of the court, in their discretion, may rule 
that the offender should not be held in con- 
tempt.) If the law officer rules that the of- 
fender should be held in contempt and if there 
is no objection by any member of the court, the 
law officer then must instruct the members of 
the court that this was only a preliminary de- 
termination ; that the court must close and vote 
on whether to convict of contempt, and in the 
event of conviction, to adjudge an appropriate 
punishment; and that concurrence of two-thirds 
of the members present at the time the vote 
is taken is required both to convict and to punish 
a person for contempt. He must also define the 
offense of contempt and set forth the maximum 
limits of punishment (confinement for 30 days 
or a fine of $100, or both). In the event that 
an objection is raised to the law officer’s pre- 
liminary ruling that the offender should or 
should not be held in contempt, the court must 
then close and vote, a majority determining 
whether the law officer’s ruling is sustained or 
is not sustained. If this preliminary determina- 
tion results in the offender not being held in 
contempt, the regular trial will be resumed. If 
this preliminary determination by a majority 
vote results in the offender being held in con- 
tempt, then the court must again close and vote 
finally, with the requirement that at least two- 
thirds concur in the conviction and punishment. 
Thereupon, the court must open and the presi- 
dent of the court must announce the holding 
and the punishment, if any, adjudged. In order 
to be effective, a punishment for contempt re- 
quires the approval of the convening authority.’ 
Upon notification of the action of the court and 
pending formal review of the record of the con- 
tempt proceedings, the convening authority may 
require the person to undergo any confinement 
adjudged. Upon approval of the punishment 
involving confinement, the convening authority 
must designate the place of confinement for a 


6. Dept. of Army, Military Justice Handbook, The Law Officer, No. 
27-9, dated April, 1958. 
7. Para. 118b, MCM, at page 198. 
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civilian or military offender. 

A copy of the contempt proceeding ordinarily 
must be included in the regular record of trial. 
The person held in contempt may be allowed to 
continue to testify or to perform his functions 
before the court. Additionally, the law officer 
may, without further action, cause him to be re- 
moved from the courtroom and prohibit his re- 
turning during the subsequent proceedings, 
particularly in the case of members of the 
armed forces who have been convicted of con- 
tempt and who appear to be available in the com- 
mand pending the convening authority’s review 
of the record of the contempt proceedings. If, 
however, it appears that such person will not be 
so available, or if a civilian has been held in con- 
tempt, the law officer will find it necessary to re- 
cess the court and direct the trial counsel to pre- 
pare the record of the contempt proceedings for 
immediate transmittal to the convening author- 
ity so that the latter, pending review by him, 
may take such action as is appropriate under 
the circumstances. If the punishment includes 
confinement, the law officer, in an appropriate 
case, may have the trial counsel recommend to 
the convening authority that the offender be 
taken into custody pending the review. In the 
interim, the regular trial is ordinarily inter- 
rupted until disposition of the contempt pro- 
ceedings has been substantially accomplished. 

It is interesting to note that a witness may 
not be held in contempt for declining to answer 
a question the answer to which may tend to in- 
criminate him.’ In the case of civilians ap- 
pearing before courts-martial as witnesses, a 
refusal to qualify as a witness or to testify or 
to produce evidence “are not punishable under 
Article 48.” ° A Federal court may not punish 
a witness for contempt solely because of the 
opinion of that court that he is committing 
perjury, without reference to any circumstance 
or condition giving it an obstructive effect and 
an issue of this nature is so exceptional in char- 
acter as to require the U.S. Supreme Court to 
determine the question in the exercise of its 
original jurisdiction.° 

“Contempt of court” is defined generally as 
the commission by a person of any act in willful 
contravention of its authority and dignity, or 
tending to impede or frustrate the administra- 
tion of justice, or by one who, being under the 
court’s authority as a party to a proceeding 
therein, willfully disobeys its lawful orders or 
fails to comply with an undertaking he has been 

8. Para. 118b, MCM, at page 199. 





9. Para. 118a, MCM. 
10. Ex Parte Hudgings, 249 U.S. 378, 63 L. Ed. 657. 
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given.* However, it is an elementary horn- 
book rule that criminal statutes must be strictly 
construed and Congress in enacting Article 48 
has defined and limited contempts in the mili- 
tary to any “person who uses menacing words, 
signs, or gestures in its presence or who dis- 
turbs its proceedings by any riot or disorder.” 
The question therefore arises, does the statute 
authorize punishing as contempt, action which 
is disrespectful rather than menacing or con- 
duct which is short of a riot or disorder? It is 
apparent that it was the legislative intent to 
provide a broader coverage than was actually 
but restrictively enacted into law as Article 48, 
UCMJ. Mr. Larkin, at the House of Repre- 
sentatives Subcommittee Hearings, at page 1060 
of the record thereof, stated: “If the court- 
martial cannot conduct its proceedings in an 
orderly, quiet way it just cannot get to the issue, 
and you cannot in a contemplative manner de- 
cide what is right and what is wrong. Unless 
it has the power to discipline those before it, 
you may have the most erratic kind of pro- 
ceedings, and the most disturbing circus atmos- 
phere, as you very frequently have in some 
sensational civil cases. If the court cannot 
operate its own proceedings in a dignified 
manner its proceedings become intolerable.” 
[Emphasis supplied] It is noted that the 
restrictive language of Article 48 was adopted 
intact from the former long standing Article 
32, Articles of war;*? which in turn was ob- 
tained from the American Articles of War of 
1874, Article 86; which in turn was obtained 
from Article 54 of the Code of James II.” 
Article 42, Articles for the Government of the 
Navy, was much broader in this respect; how- 
ever, in its overall application it was narrower, 
since under the old Naval law summary punish- 
ment of a civilian witness for contempt was not 
authorized; ** the inferior courts other than a 
general court-martial were not authorized to 
punish anyone for contempts of any kind:* 
and only confinement (no fine) was authorized 
as punishment for contempt.’* Colonel Win- 
throp in the 19th century recognized the prob- 
lem that presently confronts courts-martial 
concerning contempts. He stated: “This 
phraseology is unsatisfactory; the employment 
of the single descriptive term ‘menacing’ hav- 
ing the effect of excluding from the cognizance 





11, Black’s Law Dictionary, Third Edition. 

12. Manual for Courts-Martial, U.S. Army, 1928. 

13. Winthrop’s Military Law and Precedents, Vol. I, Second Edi- 
tion, page 454 (1896 Edition). 

14. Section 294, Naval Courts and Boards. 

15. Section 290, Naval Courts and Boards. 

16. Section 671, Naval Courts and Boards. 


of the court, under the Article, the use, in its 
presence, of improper words, etc., which yet do 
not express or involve a threat or defiance. 
Thus language, however disrespectful, if it be 
not of a minacious character, cannot .. . be 
made the occasion of summary proceedings and 
punishment as for a contempt—a defect cer- 
tainly in the statute.”?” “But acts not of a 
violent or disturbing character, though they 
might constitute contempts at common law and 
before the civil courts, would not be disorders 
in the sense of the present Article.”** [Em- 
phasis supplied] Notwithstanding Colonel 
Winthrop’s early constructive comments, the 
phraseology of the statute for contempts 
in the military remains unchanged—with its 
defects intact—to this date. It is believed 
that the Court of Military Appeals has thus 
far construed Article 48 far beyond the 
strict letter of the statute; ?® however, it is well 
established in law that a holding in a particular 
case, affirming that case on the issues discussed, 
is not a holding on every issue that could have 
been raised in the case.2° Consequently, a fer- 
tile field for judicial determination remains con- 
cerning the strict construction of the statute 
(Article 48). It is believed that Congress in- 
tended that Article 48, UCMJ, should include 
actions short of the restrictive language of the 
Article, such as disrespectful words or acts, as 
well as unruly behavior in court, drunkenness 
in the presence of the court, and fights or the 
instigation of fights in the court’s presence; 
however, they were not apprised of the infirmi- 
ties in Article 32, Articles of War, which they 
enacted into law as Article 48, UCMJ." The 
restrictive language of Article 48 has not been 
squarely presented to the Court of Military Ap- 
peals and future determination may hold that 
the plain letter of the statute cannot be 
broadened by judicial legislation—that this is 
for the legislative bodies. 

Although timely suggestion of the prospect 
of contempt action should in most cases serve 
as sufficient warning to an offender that he must 
improve his conduct or suffer the consequences, 
it should be readily apparent that contempt pro- 
ceedings in the military are not as simple and 
summary as those enjoyed by the law officer’s 
civilian counterpart, the Judge. It is conceiva- 
ble that the law officer could open a virtual Pan- 
dora’s box by too firm action with respect to 
contempt proceedings. The members of the 


17. Note 13, supra, at p. 463. 

18. Ibid at p. 466. 

19. Notes 1 and 2, supra. 

20. U.S. v. Posnick, 8 USCMA 201, 24 CMR 11. 

21. Index and Legislative History, UCMJ, pages 1059-1061. 


FEBRUARY 1962 








court could reach a finding of contempt, and 
punishment therefor, contrary to what the law 
officer intended or desired. Similarly, the law 
officer could lose considerable face in this ex- 
plosive area by being overruled by the members 
of the court. Alleged contemptuous conduct 
committed in closed recorded conferences out 
of the hearing and presence of the members 
of the court presents additional difficulties for 
the law officer. Additionally, the law officer’s 
task of defining the offense within the words 
of the statute presents a problem with little or 
no current precedent. The convening author- 
ity’s possible disapproval of the contempt pro- 
ceedings is still a further matter to be consid- 
ered by the law officer in the field. 





In summation, all courts-martial should be 
empowered to safeguard their authority, to en- 
sure fair and orderly trials, and to protect them- 
selves from abuse and disrespect. The need to 
redefine the conduct which constitutes contempt 
and to empower the law officer of a GCM to de- 
cide and rule on the issue is a matter for legis- 
lative consideration. The use of this power 
should be employed only when the circum- 
stances clearly warrant such action. If this 
brief discussion on contempt discourages one 
case of contempt proceedings which should not 
have been undertaken or encourages contempt 
proceedings which were fully warranted under 
the circumstances, it will have served its 
purpose. 





DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Retired Pay—Effect of Act of September 1, 
1954, Prohibiting Payment to Persons Convicted of Certain Offenses 


@ Since the offense of using a government motor vehicle 
for personal purposes for which a member of the uni- 
formed services was convicted by court-martial must be 
regarded, in view of the admissions contained in a 
signed stipulation introduced in evidence in the pro- 
ceedings, as an offense committed as a result of the 
authority, influence or power exercised by the individual 
as a military officer and since the offense constituted an 
unlawful taking of a motor vehicle without the actual 
or implied consent of the owner it is analogous to a 
civil offense punishable under section 22-2204 of the 
District of Columbia Code and is therefore the convic- 
tion of an offense within the purview of the Act of 
September 1, 1954, 5 U.S.C. 2281, which prohibits the 
payment of retired pay to the member. Comp. Gen. 
decision B—144279 of December 13, 1960. 


MILITARY PERSONNEL—Pay—Absence without Leave—Excused— 
Mentally Incompetent Members 


@ For an absence without leave of a mentally incompe- 
tent enlisted member of the uniformed services to be 
excused as unavoidable under section 4(B) of the Armed 
Forces Leave Act of 1946, as amended, 37 U.S.C. 33(B), 
the absence not only must be unavoidable insofar as 
the enlisted man is concerned but it must be unavoid- 
able insofar as the government is concerned, the test 
being whether the absence could have been prevented 
by the member or by the military authorities’ exercise 
of due diligence in attempting to discover, apprehend 
and return the member to military control; therefore, 
when an unauthorized absence of a mentally incompetent 
enlisted member could not have been prevented by the 
member or the military authorities and is excused as 
unavoidable, the member is entitled to pay and allow- 
ances for the excused leave periods. Comp. Gen. de- 
cision B—143997 of 14 December 1960. 
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MILITARY PERSONNEL—Retired Pay—Effect of Act of September 
1, 1954, Prohibiting Payment to Persons Convicted of Certain 
Offenses—Reti ts Approved Prior to September 1, 1954 





@ A conviction of a Marine Corps officer by a general 
court-martial for a theft of currency in the amount of 
$500 from a Marine Corps Exchange, which is punish- 
able by confinement up to five years, is analogous to 
the conviction of a felony under section 22.2201 of the 
District of Columbia Code and, therefore, constitutes the 
conviction for a felony within clause 2 of section 1 of 
the Act of September 1, 1954, 5 U.S.C. 2282, which pre- 
cludes retired pay to such person, and the character 
of the offense is not affected by the fact that the funds 
involved were nonappropriated funds belonging to the 
Marine Corps Exchange, and since at the time of the 
offense the member was assigned as Assistant Exchange 
Officer of the Exchange from which the funds were 
stolen, the offense must be regarded as having been 
committed in the exercise of the member’s “authority, 
influence, power or privileges as an officer” within the 
meaning of the 1954 Act. 

Under the provisions in clause (3) of section 6 of the 
Act of September 1, 1954, 5 U.S.C. 2281(3), excluding 
members who had been awarded or granted retired pay 
prior to the date of enactment from the prohibition 
against denial of retired pay, which provision was de- 
signed to prevent cut-off of retired pay or annuities 
which were already vested rights, the secretarial ap- 
proval on June 21, 1954, of a retirement of a member 
convicted of an offense within the meaning of the pro- 
hibition to be effective on or about September 1, 1954, 
may not be regarded as giving the member a vested right 
prior to September 1, 1954, and, therefore, retiring pay 
accruing to such member approved prior to but effective 
on and after September 1, 1954, comes within the pro- 
hibition. Comp. Gen. decision B-144649 of 4 Janu- 
ary 1961. 
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MILITARY PERSONNEL—Discharges—Effect—Subsequent Placement 
on Temporary Disability Retired List 


@ The discharge of a Marine Corps officer under 10 
U.S.C. 1203 by direction of the Secretary of the Navy 
because of a physical disability of less than 20 percent, 
subsequently determined to have been 30 percent, may 
not (under the well-established principle in Palen v. 
United States, 19 Ct. Cl. 389 (1884) that an executed 
discharge by competent authority may not be revoked 
even though it is subsequently determined that such dis- 
charge should not have been issued) be considered as 
having been based on a mistake of law or manifest 
error. Therefore, the officer having been discharged 
is regarded as a civilian and there is no authority for 
placement of the individual on the temporary disability 
retired list under 10 U.S.C. 1202. Comp. Gen. decision 
B-143941 of 1 November 1960. 


MILITARY PERSONNEL—tTransportation of Dependents—Dis! 
Allowance—Change From Enlisted to Commissioned Status 





e An enlisted member of the uniformed service who 
was detached from an overseas station and directed to 
report to a point in the United States for officer candi- 
date, limited duty officer indoctrination course, and upon 
completion of such temporary duty and acceptance of 
a commission to report to a designated permanent duty 
station may be considered as being transferred on a 
permanent change of station basis from his overseas 
station to his new permanent duty station in conjunction 
with his continuation in the service within the meaning 
of paragraph 7011-4 of the Joint Travel Regulations 
for entitlement to Dependents’ Travel. 

An announcement that an enlisted member had been 
selected to receive a commission and that he would 
attend an indoctrination course and be tendered a com- 
mission, together with a letter from the member’s com- 
manding officer to support the fact that the dependents 
of the member commenced travel prior to the effective 
date of the member’s orders and arrived at the new sta- 
tion subsequent to the member, does not indicate that the 
member had knowledge of the permanent change of 
station at the time the dependents began their travel to 
meet the requirements of paragraph 7000-9 of the Joint 
Travel Regulations to authorize dependents’ travel from 
other than the old station to the new station; therefore, 
payment of dependent travel is authorized only from 
the place where the dependents were located on the 
effective date of the orders to the new station, not to 
exceed the distance from the place where the dependents 
had been located prior to travel to the new station. 

Travel performed by a Navy member from the tem- 
porary duty station to his new permanent duty station 
following detachment from an overseas station as an 
enlisted member, completion of a course of instruction 
and acceptance of a commission as ensign is not travel 
from place from which ordered to active duty to first 
permanent duty station upon appointment within the 
meaning of paragraph 9003-3 of the Joint Travel Regu- 
lations precluding the payment of a dislocation allow- 
ance incident to travel from place from which ordered 
to active duty to first permanent station upon appoint- 


ment and, therefore, since the member’s dependents are 
authorized to travel incident to his permanent change 
of station, the member is entitled to payment of a dis- 
location allowance incident to his permanent change of 
station. Comp. Gen. decision B—143238 of 2 Novem- 
ber 1960. 


MILITARY PERSONNEL—Disability Retired Pay—Higher Grade— 
Service Requirements—wWilliams Case 


@ Although the disability for which a Naval officer was 
placed on the permanent disability retired list was ini- 
tially found to exist during an examination the day be- 
fore the examination specifically denominated as a 
promotion examination. The positive statement that 
the disability which caused the retirement was first de- 
termined to be of a disqualifying nature as the result of 
a physical examination given in connection with effecting 
the officer’s temporary promotion from lieutenant com- 
mander brings the particular facts within the purview 
of the Leonard and Fredrickson cases (131 Ct. Cl. 91; 
133 7D. 890) under which examinations having a direct 
and substantial bearing in connection with effecting 
promotions can be considered promotion examinations 
for retired pay based on the higher rank pursuant to 
the Fifth Proviso of Section 402(d) of the Career Com- 
pensation Act of 1949, 87 U.S.C. 272(d), (1952, Ed.). 

The decision of April 8, 1959, in Williams v. United 
States, Ct. Cl. No. 173-57 that the physical examination 
given to the naval officer, about whose physical condition 
the Navy had instituted an inquiry in connection with 
effecting a promotion, constituted a promotion physical 
examination for the purposes of the Fifth Proviso of 
Section 402(d) of the Career Compensation Act of 1949 
was based on the particular facts and circumstances 
peculiar to that case alone, and in view of that holding, 
all others must likewise be considered on their own 
merits, that is whether under the particular facts and 
circumstances of the individual case concerned. The 
physical examination actually received may reasonably 
be viewed for purposes of the Fifth Proviso in Section 
402(d) as constituting a physical examination given in 
connection with effecting a promotion. 

The fact that all officers of the line listed in a Navy 
directive issued in July 1951 for promotion to lieutenant 
commander had held their then current rank of lieuten- 
ant in the line from July 1, 1944, justifies the conclusion 
that the temporary promotions of line lieutenants to the 
grade of lieutenant commanders on July 5, 1941, under 
the directive were based upon length of service “in rank” 
to bring the officers within the cumulative service eligi- 
bility requirements of Section 402(d) of the Career 
Compensation Act of 1949, and therefore, a Naval officer 
whose disability for which he was retired was first de- 
termined to be disqualifying as the result of a promotion 
physical examination may receive retired pay of the 
higher grade pursuant to Section 402(d) on the basis of 
a promotion from lieutenant to lieutenant commander 
under such directive. 

The Court of Claims in Williams v. United States, Ct. 
Cl. No. 173-57, decided April 8, 1959, recognized that 
the length of service requirements for eligibility for 


(Continued 6n page 32) 
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tion’ is generally required. Hence, for purposes for determining 
credibility it is improper to ask a witness if he has been convicted 
if the conviction was set aside on appeal. (Citation omitted) 
Moreover, the word ‘conviction’, as used in statutes imposing 
increasingly harsher penalties for successive convictions, such as 
those concerning the use of intoxicants, means a final conviction, 
and not one that has been set aside by an appeal therefrom. 
(Citations omitted) Also, where a reward was offered for infor- 
mation leading to the conviction of a person for a certain crime, 
no liability was incurred to pay the reward where the defendant 
died pending appeal from his ‘conviction’. (Citation omitted) 
There can be no doubt of the validity of a regulation barring 
promotion for a certain period of time following a conviction, even 
though the conviction might be set aside upon review. The deter- 
mination of fitness for promotion is not a part of a judicial process, 
and denial of promotion in this context does not constitute a 
criminal penalty. So long as the standards established are neither 
arbitrary nor capricious, they are valid. Indeed promotion eligi- 
bility could be denied simply on the basis of involvement in disci- 
plinary proceedings, whether or not those proceedings resulted in 
a finding of guilty or in an acquittal. Or, eligibility for promo- 
tion could be denied while an individual is involved in disciplinary 
proceedings. The question in this case, however, is what was 
intended by the word ‘conviction’ as used in paragraph 9357.1c 
of the Marine Corps Manual. 

The administrative interpretation of the word ‘conviction’ by the 
Commandant of the Marine Corps is persuasive in determining 
its meaning. Since the word has received administrative imple- 
mentation pursuant to its ordinary meaning, it is the opinion of 
the Judge Advocate General that the word ‘conviction’ as used in 
paragraph 9357.1c, Marine Corps Manual, is the finding of guilty 
by the special court-martial on 30 March 1959. (JAG Itr JAG: 
131.5:DJB:jp Serial 3357 of 8 June 1961). 


ADMINISTRATIVE DISCHARGES—Effect of a Pardon upon—Where 
Pardon Amounts to a Full and Complete Restoration of Civil Rights. 


@ A serviceman was convicted in the State of Florida 
of second degree murder and was sentenced to life im- 
prisonment. The serviceman was given an undesirable 
discharge based on this conviction. Subsequently, how- 
ever, the prisoner was granted a full and complete 
pardon with the restoration of full and complete civil 
rights. On the basis of this pardon the former service- 
man petitioned to have his undesirable discharge changed 
to an honorable one or one under honorable conditions. 
In his opinion as to the effect of the pardon upon the 
validity of the undesirable discharge, the Judge Advocate 
General stated: 

“The authority under which pardons are granted in 
the state of Florida is found in the following language: 

‘The governor, secretary of state, comptroller, at- 
torney general, and commissioner of agriculture, or a 
major part of them, of whom the governor shall be 
one, may, upon such condition and with such limitations 
and restrictions as they may deem proper... grant 
pardon after conviction, in all cases except treason and 
impeachment, subject to such regulations as may be 
prescribed by law, relative to the manner of applying for 
pardons.’ (F.S.A. Const. Art. 4, Sec. 12). 

“Inasmuch as the pardon has in fact been granted, 
the manner in which it was applied for is not considered 
germane to the question. 

“If the language in the statement desired to be clari- 
fied is to be considered as of the effective date of the par- 
don and prospective in effect, then such statement 
accurately reflects the law as to the effect of a pardon 
in the state of Florida. ‘It is settled law that the par- 
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don of an offense not only blots out the crime com- 
mitted, but removes all disabilities resulting from the 
conviction.’ 
21,1896). ‘...apardon... is an act of amnesty and 
does terminate the sentence. It reaches both the punish- 
ment prescribed and the guilt of the offender . . . When 
extended to a convict in prison, a full pardon relieves 
him of the remaining punishment and removes his dis- 
abilities; when granted after his time of imprisonment 
it removes all that is left of the consequences of convic- 
tion...’ (Marsh v. Garwood, 65 SO 2(d) 15, FLA, 
1953). A pardon does not, however, make amends for 
the past. It affords no relief for what has been suf- 
fered by the offender in his person by imprisonment... 
It does not give compensation for what has been done or 
suffered nor does it impose upon the government obli- 
gation to give it. Since the offense is established by 
judicial proceedings, that which has been done or suf- 
fered while they were in force is presumed to have been 
rightfully done and justly suffered, and no satisfaction 
for it can be required.’ (39 AmJur. 552 Sec. 53 and 
cases cited thereto). ‘As has been said it involves for- 
giveness and not forgetfulness.’ (67 C.J.S. 578, Sec. 11). 

“As can be seen from the foregoing, a pardon does not 
operate retroactively. ...a discharge predicated on 
the conviction of [the man] is a valid discharge and 
his subsequent pardon in no way affected the adminis- 
tration action taken by the Chief of Naval Personnel. 
Any action taken in this case would be in the nature 
of clement action; not because of any invalidity in the 
awarded discharge.” (JAG: 131.1: PHB: sb Ser: 2865 
of 19 May 1960.) 


NAVAL INSTALLATIONS—Solicitation on by Military Personnel 
Representing Commercial Enterprises 


@ SecNav Instruction 1740.1 of 20 December 1960 is 
designed to strengthen administrative controls over all 
forms of solicitation aboard naval installations, and it 
provides controls which did not exist under previous 
regulations. Among these controls is the express pro- 
hibition against military personnel on active duty rep- 
resenting any commercial company for the solicitation 
of life insurance, mutual funds and other investment 
plans, commodities, and services. There is no provi- 
sion for waiver of this prohibition. However, the 
Instruction does not prohibit the preparation, sale and 
distribution of commercially published cruise books 
about Marine Corps units if the regulations in para- 
graph 11002 of the USMC Informational Services 
Manual are followed. (JAG:131.4:DAS:sb Serial 1411 
of 14 March 1961.) 





UNOFFICIAL CHANGES TO THE MCM, 1951 


We are grateful to one of our readers for calling our 
attention to two errors appearing in the unofficial 
changes to the Manual for Courts-Martial, published in 
the August, 1961, JAG JouRNAL. They can easily be 
corrected by making the following pen-and-ink changes: 
1) Change to p. 314, para. 164(a): In line 2 of the 

change, substitute “thirty days” for “sixty days.” 
2) Change to p. 318, para. 166: In line 8 of the change, 
delete “or constructive.” 


(Singleton v. State, 38 FLA 296, 21 SO | 




















avon + 





iota rashes 
Pe oe 


etic Peia ain BSN 

















1e com- 
‘om the 


21 SO | 


sty and 
punish- 
- When 
relieves 
his dis- 
sonment 
convic- 
, FLA, 
nds for 
en suf- 
__ ee 
done or 
nt obli- 
shed by 
or suf- 
ive been 
sfaction 
53 and 
ves for- 
sec. 11). 
does not 
ated on 
rge and 
1dminis- 
rsonnel. 
> nature 
y in the 
sr: 2865 


Personnel 


1960 is 
over all 
and it 
previous 
ess pro- 
uty rep- 
icitation 
estment 
Oo provi- 
ver, the 
sale and 
e books 
m para- 
Services 
“ial 1411 


1951 


ling our 
inofficial 
lished in 
asily be 
hanges: 
2 of the 
ays.” 

change, 











1H cent a 


ee borane « 








BIGAMY 
A NOTE 


THE LAW OF domestic relations enters the crimi- 
nal courtroom when the subject of the prosecution is 
the offense of bigamy. Bigamy may be service dis- 
crediting conduct in violation of Article 134* (or con- 
duct unbecoming an officer in violation of Article 133, 
in an appropriate case). The offense, simply stated, 
consists of the contracting of a second marriage by one 
who already has a lawful spouse living. The elements 
of the offense are (1) a valid marriage entered into by 
the accused prior to and undissolved at the time of the 
second marriage; (2) survival of the first spouse, to 
the knowledge of the accused; and, (3) a subsequent 
marriage to a different spouse.’ 

It is obvious that the prosecution first must show a 
valid pre-existing marriage of the accused to a spouse 
other than his present one. The validity of the mar- 
riage is determined by the law of the place where it was 
contracted;‘* if valid by the law of that place, it is 
valid everywhere.’ The existence of the marriage itself 
is just a fact to be proved as any others necessary to a 
successful prosecution. But there are some “presump- 
tions”, justifiable inferences, which arise. Once it can 
be shown that a marriage was celebrated, every fact 
necessary to its validity will be presumed until the 
contrary is shown. Thus, proof of the authority of the 
officer issuing the marriage license or that of the person 
who performed the ceremony is unnecessary.° 

That a marriage was performed may be shown by 
duly authenticated copies of the marriage license, cer- 
tificate of marriage, or the officiating clergyman’s re- 
turn. Such documents are ordinarily admissible within 
the official records exception to the hearsay rule.” 

The spouse acquired by the accused at his first mar- 
riage is competent to testify at the trial, and the usual 
husband and wife privilege will not obtain, for bigamy 
is such an injury to the testifying spouse as to remove 
the privilege." The spousal privilege is distinct from 
that one attaching to confidential communications be- 
tween husband and wife, however, and is destroyed only 





J 


. See sample specification 126, MCM, 1951, App. 6c. 
. U.S. v. Patrick, 2 USCMA 189, 7 CMR 65 (1953); U.S. v. Wille, 
9 USCMA 623, 26 CMR 403 (1958). 

3. Weber, 13 CMR 176 (1953) ; Boyles, 10 CMR 446 (1953) ; Johnson, 
8 CMR 368 (1952), pet. rev. den., 9 CMR 139 (1953); Williams, 
7 CMR 548 (1952); Graves, 5 CMR 582 (1952). 

4. U.S. vy. Richardson, 1 USCMA 558, 4 CMR 150 (1952), aff’g, 4 
CMR 415 (1952); ACM 7165, Duff, 12 CMR 802 (1953), pet. rev. 
den., 13 CMR 142 (1953). In determining the validity of the 
marriage against the existent laws of the place where contracted, 
judicial notice may in most cases be taken of the laws in ques- 
tion. MCM, 1951, 147a. 

5. U.S. vy. Richardson, supra note 4. 

. Jones, 11 CMR 855 (1953). See, also, MCM, 1951, 138a. 

7. U.S. vy. Patrick, supra note 2; Austin, 2 Dig. Ops. 93 (1952). 
See, generally, MCM, 1951, 143. 

8 MCM, 1951, 148e; U.S. v. Wise, 10 USCMA 539, 28 CMR 105 

(1959); U.S. v. Leach, 7 USCMA 388, 22 CMR 178 (1956); 

Boyles, supra note 3; Richardson, 4 CMR 415 (1952), aff’d, 1 

USCMA 558, 4 CMR 150 (1952). The aggrieved spouse may be 

compelled to testify, U.S. v. Leach, supra. 
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under exceptional circumstances.° 

While the law assumes that a valid marriage exists 
until divorce or death, and, further, that life continues, 
neither presumption, without more, is sufficient to es- 
tablish the survival of the first spouse. This must be 
shown by other evidence to attain a degree of proof 
adequate to meet the reasonable doubt test.” 

Proof of the second “marriage” must also be shown. 
While it too enjoys a presumption of validity, the pre- 
sumption is rebutted by a showing of a prior and 
subsisting marriage. So long as such prior marriage 
continues, participation by the accused in a marriage 
ceremony with another will constitute a bigamous 
marriage." The word “marriage”, as applied to a sub- 
sequent marriage, means going through a form of mar- 
riage ceremony and does not mean a valid marriage.” 
It is, therefore, unnecessary to prove that the second 
marriage complied fully with the law of the place where 
the ceremony was performed.” 

Bigamy involves merely a general, not a specific, 
intent.“ Voluntary intoxication is therefore not a de- 
fense unless the evidence shows that the accused was 
so drunk, at the time of the second marriage, as to 
border on insanity or delirium tremens and as a result 
was totally deprived of his sense of reason.” 

It is now well settled in military law that one who 
enters in good faith into what amounts to a bigamous 
marriage, upon a reasonable and non-negligent belief 
that his prior marriage had ceased to exist, has com- 
mitted no offense. To constitute the defense of mistake 
of fact, the belief must be based upon a diligent, non- 
negligent, and reasonable effort to sustain such belief, 
comparable with the importance of the act intended.” 
Where the evidence reasonably raises this affirmative 
defense, appropriate instructions must be given to ap- 
prise the court that the prosecution must prove beyond 
a reasonable doubt that the accused did not honestly 





9. MCM, 1951, 151b(2); U.S. v. Trudeau, 8 USCMA 22, 23 CMR 246 
(1957), aff’g, 22 CMR 485 (1956) ; Guidry, 22 CMR 615 (1956). 

10. U.S. v. Patrick, supra note 2; Williamson, 14 CMR 676 (1954): 
Johnson, supra note 3. The presumption of the continued life 
of the first spouse is neutralized by the presumptions of innocence 
and of the validity of the second marriage; the presumption will, 
however, corroborate the accused’s admission that his first wife 
does survive. Patrick, supra; Johnson, supra. 

11. Duff, supra note 4; Jones, supra note 6; Boyles, supra note 3. 

12. Jones, supra note 6. 

13. Boyles, supra note 3. 

14. U.S. v. McCluskey, 6 USCMA 545, 20 CMR 261 (1955); Duff, 
supra note 4; Jones, supra note 6; Austin, supra note 7. 

15. MCM, 1951, 154a(2); Jones, supra note 6; Austin, supra note 7. 

16. U.S. v. Bateman, 8 USCMA 88, 23 CMR 312 (1957); U.S. v. Noe, 
7 USCMA 408, 22 CMR 198 (1956); McCluskey, supra note 14; 
Guidry, supra note 9; Avery, 9 CMR 648 (1953), pet. rev. den., 11 
CMR 248 (1953) ; Williams, supra note 3. Reliance, however hon- 
est, upon an attorney’s predication that an existing marriage 
would be terminated by divorce at some future date does not con- 
stitute reasonable ground upon which to remarry subsequently in 

. the belief that the prior marriage had been dissolved upon the 

date predicated. Avery, supra. 
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and reasonably believe that he was not married at the 
time of his second marriage.” 

Ignorance or mistake of law, as distinguished from 
mistake of fact, is no defense to a charge of bigamy.” 


LT COL ROBERT S. STUBBS III, USMC 
Law Officer, East Coast Area 





17. U.S. v. Bateman, supra note 16; Noe, supra note 16, Guidry, 
supra note 9. 
18. Duff, supra note 4. 





COMPTROLLER GENERAL DECISIONS 
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temporary promotions under Section 402(d) of the 
Career Compensation Act of 1949 did not have to be 
spelled out in a statute but could be prescribed by a 
Navy directive in a case involving a temporary promo- 
tion authorized under the Act of July 24, 1941. Comp. 
Gen. decision B—143870 of 2 November 1960. 


MILITARY PERSONNEL—tTravel and Transportation Upon Retire- 
ment—Time Limitations 


@ In view of the long-standing rule that one year is a 
reasonable time for travel of members of the uniformed 
services to their homes in compliance with retirement 
orders and the congressional recognition of such rule, 
the Joint Travel Regulations may not be amended to 
provide for an extension of the one-year limitation so 
that members upon retirement who desire to acquire 
education and training to qualify for civilian employ- 
ment may have additional time to select a home and to 
perform travel in the absence of specific statutory au- 


thority for such extension of time. Comp. Gen. decision 
B-144302 of 19 December 1960. 


MILITARY PERSONNEL—Retired Pay—Service Credits—Inactive 
Fleet Reserve Service 


@ An enlisted Navy member who was recalled to active 
duty after having been transferred to the fleet reserve 
and who was placed on the permanent disability retired 
list after October 1, 1949—under authority of section 
402(B) of that Act is regarded as a member retired 
because of a disability incurred while serving on active 
duty at time when he was entitled to have counted in- 
active service in the fleet reserve preceding the date of 
his retirement in computation of active duty pay in 
accordance with Seliga v. United States, 137 Ct. Cl. 710; 
therefore, the member’s disability retired pay is properly 
computed on the basis of the monthly active duty basic 
pay of the grade at the time of retirement reflecting 
credit for inactive service in the fleet reserve. 

The Seliga case, 137 Ct. Cl. 710, which held, in common 
with the Bailey and Travis cases, 134 Ct. Cl. 471 and 
137 id. 148, that in determining the rate of monthly 
basic pay for computation of retired pay under section 
402(D) of the Career Compensation Act of 1949, there 
should be included all active and inactive service cred- 
itable for active duty pay at time of retirement was not 
a “re-retirement” case since the plaintiff was not a com- 
missioned officer and was retired only once; therefore, 
the basic issue in all cases coming within the scope of the 
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Seliga case is not that of a “re-retirement” but whether 
the member concerned was retired because of disability 
incurred while on active duty at a time when he was 
entitled to have counted inactive service in the fleet re- 
serve in computation of his active duty pay (after May 
31, 1942) so that the member’s disability retired pay may 
be computed under section 402(D), on the basis of 
monthly active duty basic pay at the time of retirement 
including credit for inactive service in the fleet reserve. 
Comp. Gen. decision B—144446 of 7 December 1960. 





PERSONNEL CHANGES 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between 1 November 1961 
and 15 December 1961. 


LT(jg) John S. Gilbert, USNR, to COMFLEACT, 
Sasebo, Japan from COMNAVFORJAPAN. 

LT Charles D. Hawley, USNR, from home to COMNAYV- 
MARIANAS. 

CDR James H. Miller,“ USNR, to COMNAVFOR- 
JAPAN from COMFLEACT, Sasebo, Japan. 

LCDR Ward Boston, USN, from ADCOM NTC San 
Diego to NAS LeMoore, Calif. 

CDR James F. Chapman, USN, from COMNAB 
ELEVEN to CG 3rd MarDiv(Okinawa). 

CDR William E. Clemons, USNR, from CG 3rd Mar- 
Div(Okinawa) to CG 1st MarDiv, Camp Pendleton. 

CDR John T. Davies, USN, from Office of Industrial 
Relations to COMNAB ELEVEN. 

CAPT John P. Gibbons, USN, from JAGO to Office of 
Industrial Relations. 

LT James R. Bruner, USN, from COMSERVLANT TO 
COMPHIBASE, Little Creek. 

LT Fred C. Canant, Jr., USNR, from home to COM- 
NAVPHIL. 

LT Donald H. Canning, USNR, from COMDESLANT 
to ComEleven. 

LT Conrad G. Harvey, USNR, from NAS, Cubi Point 
to ComTwelve. 

LTJG James L. Hoffman, USNR, from SNJ to ComFive. 

CDR Harold Hutchinson, USN, from COMNAVFOR- 
JAPAN to COMFAIR Alameda. 

CDR Carl B. Klein, USNR, from COMNAVPHIL to 
JAGO. 

LT Wilbur W. Moulton, Jr., USNR, from ComTwelve to 
NAS, Pensacola. 

LT Robert M. Redding, USN, from SNJ to COMDES- 
LANT. 

LT Edward K. Sanders, USNR, from SNJ to COM- 
SERVLANT. 

LT George M. Scheer, USNR, from NAS, Pensacola to 
NAS, Cubi Point. 

LTJG George A. Thompson, USNR, from SNJ to Nav- 
Sta, Subic. 

LTJG Jean E. Van Slate, USNR, from SNJ to Com- 
Fourteen. 

LCDR George A. Williams, USN, from PHIBASE, Lit- 
tle Creek to COMNAVFORJAPAN. 
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